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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA )
)

vs. ) PRESENTENCE INVESTIGATION REPORT 
)
) Docket No.: Case Number with the presiding 

judge’s initials 
Defendant’s name )

)

Prepared for: The Honorable (insert presiding judge information)   

Prepared by: 

Assistant U.S. Attorney Defense Counsel (appointed or retained 
counsel) 

AUSA name and contact information to 
include address, phone number and email 
address  

 Defense counsel name and contact 
information to include address, phone 
number, and email address   

Sentence Date: Date and time of sentencing 

Offense: Federal statute section for the offense of conviction and class of the 
conviction. 

Penalty Statutory terms for custody; supervised release; fine; and special 
assessment. 

Arrest Date: Date of arrest 

Release Status: Information regarding release if released on bond and custody credits 
served as of the day of sentencing. 

Detainers: Information regarding immigration detainers or pending charges. 

Codefendants: Co-defendant information to include next court date and type of 
proceeding (i.e., sentencing, motion or status hearing) 

Related Cases: Related case number and related defendant name to include next court 
date and type of proceeding (i.e., sentencing, motion or status hearing) 
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Identifying Data: 

Date of Birth: 
Age: 
Race: 
Hispanic Origin: 
Sex: 
Eye Color: 
Hair Color: 
Height: convert 
Weight: 
 
SSN#: 
FBI#: 
USM#: 
CII#: 
CA/DL#: 
ICE#: 
PACTS#: 
 
Education: 
Citizenship: 
Immigration Status 
Country of Birth: 
Place of Birth: 

Date Of Birth 
Age 
Race Description 
Hispanic Description 
Sex Description 
Eye Color Description 
Hair Description 
Height inches 
Weight lbs. 
 
SSN 
FBI Number 
Register Marshal Number 
State ID Number 
Driver License Number 
INS Number 
Client ID 
 
Education 
Citizen Description 
Immigration Status 
Country Of Birth 
Place Of Birth 

 

Current Address: 
Choose an item. 

Name and address of facility if the defendant is in custody 

Legal Residence:  Legal address prior to arrest or current address on bond 
 

Alias(es): 
 

Other names used to identify the defendant   
 

Alternate IDs: 
 

Other identifying information related to the defendant to include other 
state numbers or DMV information. 
 

Restrictions on Use and Redisclosure of Presentence Investigation Report. Disclosure of this presentence investigation report to 
the Federal Bureau of Prisons and redisclosure by the Bureau of Prisons is authorized by the United States District Court solely to 
assist administering the offender’s prison sentence (i.e., classification, designation, programming, sentence calculation, pre-release 
planning, escape apprehension, prison disturbance response, sentence commutation, or pardon) and other limited purposes, including 
deportation proceedings and  federal investigations directly related to terrorist activities. If this presentence investigation report is 
redisclosed by the Federal Bureau of Prisons upon completion of its sentence administration function, the report must be returned to 
the Federal Bureau of Prisons or destroyed. It is the policy of the federal judiciary and the Department of Justice that further 
redisclosure of the presentence investigation report is prohibited without the consent of the sentencing judge. 
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This presentence report has taken into consideration the statutory factors listed at 18 U.S.C. 
§ 3553(a) and the advisory sentencing guidelines. 

PART A. THE OFFENSE 

Charge(s) and Conviction(s) 

1. This section will include the date a charge or charges were filed against the defendant and 
the federal statute of the offense.  This section will also include the number of counts as 
charged. 

2. The count of conviction and date of conviction. 

The Offense Conduct 

3. This section will include a summary of the offense and any post arrest statements made by 
the defendant. 

4. This section also will include comments from the AUSA, case agent, and defense counsel. 

Victim Impact  

5. This section will include information from any victim impact statements. 

Pretrial Supervision Adjustment 

6. This section will include information regarding the defendant’s adjustment on pretrial bond 
supervision. 

Custody Adjustment 

7. This section will include information on the defendant’s adjustment in custody to include 
any positive adjustments or disciplinary actions taken. 

Defendant's Statement of the Offense 

8. This section will include the date and place the defendant was interviewed by the probation 
office.  The defendant’s input to include any statements of motive or remorse will be in 
this section of the report. 

Offense Level Computation  

9. The 2018 Guidelines Manual, incorporating all guideline amendments, was used to 
determine the defendant's offense level. USSG §1B1.11. 

Count 1: Count of conviction 

10. Base Offense Level: The base offense level for the count of conviction.  
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11. Specific Offense Characteristics: This section includes any guideline increases or 
decreases related to the count of conviction.  

12. Adjustment for Role in the Offense: Role analysis and recommendation to 
include an increase for aggravating role, a decrease for mitigating role, or a zero for 
neither.  

13. Adjusted Offense Level (Subtotal):  

14. Acceptance of Responsibility: Determination of acceptance of responsibility to be 
made by the probation officer pursuant to USSG § 3E1.1(a). -2 

15. Acceptance of Responsibility: Determination to be made by the Government 
pursuant to USSG § 3E1.1(b). -1 

16. Total Offense Level:  

PART B. THE DEFENDANT’S CRIMINAL HISTORY 

17. Unless otherwise indicated, the defendant was represented by defense counsel or waived 
attorney representation for the following case(s). 

Sources of Information  

18. Computer clearances were conducted through the FBI, CII, California Department of 
Motor Vehicles (DMV), courts and law enforcement agencies. Relevant documents were 
requested and are referenced for the following entries. 

19. Per Welfare and Institutions Code § 827, juvenile case records are confidential.  Any 
supporting documentation of the following juvenile history was obtained with the express 
agreement that it shall not be made part of any other court file that is open to the public. 

Juvenile Adjudication(s) 

20. Any juvenile adjudications to include the arrest date; arresting agency; charged offenses; 
court jurisdiction and case number; a summary of the arrest; and determining guideline for 
scoring. Adjustment to supervision is included if the information is available. 

Adult Criminal Conviction(s)  

21. Any adult convictions to include the arrest date; arresting agency; charged  offenses; court 
jurisdiction and case number; a summary of the arrest; and determining guideline for 
scoring. Adjust to supervision is included if the information is available.   

Criminal History Computation 

22. This section will include the total number of criminal history points and criminal history 
category. 
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Other Criminal Conduct  

23. This section will include any additional arrests where a conviction is not present or cases 
that have been dismissed.   

Pending Charges  

24. This section will include pending charge information. 

PART C. OFFENDER CHARACTERISTICS 

Immigration Information 

25. This section includes immigration information relating to the defendant’s immigration 
status; active immigration detainers; and past removals and deportations. 

Personal and Family Data 

26. This section will include the following background information for the defendant: date and 
place of birth; family information; childhood adjustment information; marital and 
relationship information; information on offspring; and residential history.  This section 
will also note any sources of confirmation or corroboration of the defendant’s background. 

27. Release Plans: Release plans or future aspirations. 

Physical Condition 

28. This section will include medical information relating to any present or past medical 
chronic conditions or surgeries. 

29. This section also includes information on identifying marks such as tattoos or scars. 

Mental and Emotional Health 

30. This section will include information regarding any past mental or emotional health 
diagnosis or conditions.  Also, past suicidal ideations or attempts.  Mental health 
counseling or treatment will be summarized in this section. 

Substance Abuse 

31. This section will summarize a defendant’s drug and alcohol history to include types of 
drugs used and frequency of use.  Drug counseling or treatment will also be highlighted in 
this section. 

Educational, Vocational and Special Skills 

32. This section will summarize schools or vocational programs attended including dates of 
attendance, programs of study and diplomas and degrees obtained.  This information will 
be presented in chronological order. 
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Employment Record 

33. This section will summarize present or past employment to include employer information; 
dates of employment; job title; and performance and pay information if available.  This 
information will be presented in chronological order. 

Financial Condition: Ability to Pay 

34. This section will include a breakdown of the defendant’s financial profile.  Specifically, 
the defendant’s income; expenses, assets; liabilities, and civil judgments.  The probation 
officer will review this information to determine whether the defendant has the ability to 
pay a fine in the case. 

PART D. SENTENCING OPTIONS 

The guideline options are advisory pursuant to United States v. Booker. 

Custody  

35. Statutory Provisions: Minimum and maximum custody term determined by the statute of 
conviction. 

36. Guideline Provisions: The total offense level and criminal history category are included in 
this section to arrive at the guideline imprisonment range. 

Supervised Release 

37. Statutory Provisions: The maximum term of supervised release is included in this section 
along with the guideline. 

38. Guideline Provisions:  The guideline range for supervised release is included in this section 
along with the guideline. 

Probation  

39. Statutory Provisions: This section will include information about the eligibility of 
probation for the defendant and recite the class of the offense.  This section will also include 
information about whether the defendant is eligible for an alternative sentence under the 
guidelines. 

40. Guideline Provisions: This section will include the zone of the Sentencing Table the 
defendant is placed in and eligibility for probation. 

Fines  

41. Statutory Provisions:  The maximum fine is included in this section of the report. 

42. Guideline Provisions:  The fine range for the offense of conviction is included here. 
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Third Party Risk 

43. Any relevant third-party information will be included in this section. 

Impact of Plea Agreement 

44. Based on the written plea agreement, the parties have agreed to the following advisory 
guideline calculations: 

 An outline of the guideline calculations as it is presented in the plea agreement is 
 included in this section of the report. 
 
PART E. FACTORS THAT MAY WARRANT DEPARTURE 

45. Any factors that may warrant an upward or downward guideline departure and the 
corresponding guideline is outlined in this section of the report. 

PART F. FACTORS THAT MAY WARRANT A SENTENCE OUTSIDE OF THE 
ADVISORY GUIDELINE SYSTEM 

46. This section includes an analysis of any factors that may warrant an upward or downward 
variance in the case. 

PROBATION OFFICER’S ANALYSIS/JUSTIFICATION 

47. In analyzing this case and formulating a recommendation, the probation officer has 
considered the advisory sentencing guidelines and pertinent policy statement(s) 
issued by the Sentencing Commission in effect on the date of sentencing, along with 
the factors listed at 18 U.S.C. § 3553(a). 

48. This section of the report is reserved for an independent case analysis from the probation 
officer to arrive at a case recommendation.  This section of the report will include a 
summary of the preceding information and factors previously addressed in the report.  

49. The final guideline range is included in this section and a custodial and supervised release 
recommendation is made. In cases where safety valve is pending, an alternative 
recommendation is included in this section in anticipation of the guideline range changing 
prior to sentencing. 

50. Justification for supervised released conditions may be included in this section of the 
report.   

51. This section may also include a recommendation for a fine or restitution. 
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SENTENCING RECOMMENDATION 

Custody 

52. Statutory Maximum: Statutory maximum custodial term  

53. Guideline Range: Custodial guideline range 

54. Recommendation: Probation officer’s custodial recommendation 

Supervised Release 

55. Statutory Maximum: Statutory maximum supervised release term 

56. Guideline Range: Supervised release guideline range 

57. Recommendation: Probation officer’s recommendation 

Recommended Conditions of Supervision 

58. That the defendant abide by the mandatory and standard conditions of supervision and the 
following condition(s):  

The probation officer’s recommended conditions of supervised release will be enumerated 
in this section. 

Fine 

59. Statutory Maximum: Statutory maximum fine 

60. Guideline Range: Fine range 

61. Recommendation: Probation officer’s recommendation 

62. Restitution: Restitution information  
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Special Assessment Special assessment information  

 

Respectfully Submitted, 

 

By:  
 

 

Reviewed and Approved: 
 
 
 
 
 
Supervisory U.S. Probation Officer 
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PROB 2A SD 
SENTENCING SUMMARY CHART 
 USPO x 
 AUSA  
 DEF  

 
Defendant’s Name: Last, First Middle        Docket No.  Dkt-- 

Guideline Manual Used: November 1, 2018 Agree with USPO Calculations:   

Base Offense Level: (Drug Quantity, if Applicable: Guideline and base offense level )    

Specific Offense Characteristics: 
As noted in the Offense Level Computation 
section.    

    

    

    

Victim Related Adjustment:    

Adjustment for Role in the Offense:    

Adjustment for Obstruction of Justice:    

Adjustment for Reckless Endangerment During Flight:    

Adjusted Offense Level:    

 ☐ Combined (Multiple Counts) ☐ Career Offender ☐ Armed Career Criminal  

Adjustment for Acceptance of Responsibility:    

Total Offense Level:  OL  

Criminal History Score:    

Criminal History Category:    
 

☐ Career Offender ☐ Armed Career Criminal  

Guideline Range: from   

(Range limited by: ☐ minimum mandatory ☐ stat maximum) to  mths 

Departures:    

    

    

    

    

Resulting Guideline Range: from   

 to  mths 
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The FIT (Female Integrated Treatment) Program is an evidence-based approach designed 
to ensure that each participant has an individually tailored treatment plan and receives a 
full-range of services to address their needs.  The program will combine three psychology 
treatment programs, including RDAP (Residential Drug Abuse Program), into a single, 
integrated therapeutic community.  Women not actively in need of mental health, substance 
use, or trauma treatment may focus on work-related goals and providing peer support. 
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USCS Fed Rules Crim Proc R 32

Current through changes received January 5, 2021.

USCS Federal Rules Annotated  >  Federal Rules of Criminal Procedure  >  Title VII. Post-Conviction 
Procedures

Rule 32. Sentencing and Judgment

(a) [Reserved]

(b) Time of Sentencing.

(1)In General. The court must impose sentence without unnecessary delay.

(2)Changing Time Limits. The court may, for good cause, change any time limits prescribed in 
this rule.

(c) Presentence Investigation.

(1)Required Investigation.

(A)In General. The probation officer must conduct a presentence investigation and submit 
a report to the court before it imposes sentence unless:

(i)18 U.S.C. § 3593(c)or another statute requires otherwise; or

(ii)the court finds that the information in the record enables it to meaningfully exercise 
its sentencing authority under 18 U.S.C. § 3553, and the court explains its finding on 
the record.

(B)Restitution. If the law permits restitution, the probation officer must conduct an 
investigation and submit a report that contains sufficient information for the court to order 
restitution.

(2)Interviewing the Defendant. The probation officer who interviews a defendant as part of a 
presentence investigation must, on request, give the defendant’s attorney notice and a 
reasonable opportunity to attend the interview.

(d) Presentence Report.

(1)Applying the Advisory Sentencing Guidelines. The presentence report must:

(A)identify all applicable guidelines and policy statements of the Sentencing Commission;

(B)calculate the defendant’s offense level and criminal history category;

(C)state the resulting sentencing range and kinds of sentences available;

(D)identify any factor relevant to:

(i)the appropriate kind of sentence, or

(ii)the appropriate sentence within the applicable sentencing range; and
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(E)identify any basis for departing from the applicable sentencing range.

(2)Additional Information.The presentence report must also contain the following:

(A)the defendant’s history and characteristics, including:

(i)any prior criminal record;

(ii)the defendant’s financial condition; and

(iii)any circumstances affecting the defendant’s behavior that may be helpful in 
imposing sentence or in correctional treatment;

(B)information that assesses any financial, social, psychological, and medical impact on 
any victim;

(C)when appropriate, the nature and extent of nonprison programs and resources available 
to the defendant;

(D)when the law provides for restitution, information sufficient for a restitution order;

(E)if the court orders a study under 18 U.S.C. § 3552(b), any resulting report and 
recommendation;

(F)a statement of whether the government seeks forfeiture under Rule 32.2 and any other 
law; and

(G)any other information that the court requires, including information relevant to the 
factors under 18 U.S.C. § 3553(a).

(3)Exclusions. The presentence report must exclude the following:

(A)any diagnoses that, if disclosed, might seriously disrupt a rehabilitation program;

(B)any sources of information obtained upon a promise of confidentiality; and

(C)any other information that, if disclosed, might result in physical or other harm to the 
defendant or others.

(e) Disclosing the Report and Recommendation.

(1)Time to Disclose. Unless the defendant has consented in writing, the probation officer must 
not submit a presentence report to the court or disclose its contents to anyone until the 
defendant has pleaded guilty or nolo contendere, or has been found guilty.

(2)Minimum Required Notice. The probation officer must give the presentence report to the 
defendant, the defendant’s attorney, and an attorney for the government at least 35 days before 
sentencing unless the defendant waives this minimum period.

(3)Sentence Recommendation. By local rule or by order in a case, the court may direct the 
probation officer not to disclose to anyone other than the court the officer’s recommendation 
on the sentence.

(f) Objecting to the Report.

(1)Time to Object. Within 14 days after receiving the presentence report, the parties must state 
in writing any objections, including objections to material information, sentencing guideline 
ranges, and policy statements contained in or omitted from the report.
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(2)Serving Objections. An objecting party must provide a copy of its objections to the 
opposing party and to the probation officer.

(3)Action on Objections. After receiving objections, the probation officer may meet with the 
parties to discuss the objections. The probation officer may then investigate further and revise 
the presentence report as appropriate.

(g) Submitting the Report.At least 7 days before sentencing, the probation officer must submit to the 
court and to the parties the presentence report and an addendum containing any unresolved objections, 
the grounds for those objections, and the probation officer’s comments on them.

(h) Notice of Possible Departure From Sentencing Guidelines.Before the court may depart from the 
applicable sentencing range on a ground not identified for departure either in the presentence report or 
in a party’s prehearing submission, the court must give the parties reasonable notice that it is 
contemplating such a departure. The notice must specify any ground on which the court is 
contemplating a departure.

(i) Sentencing.

(1)In General. At sentencing, the court:

(A)must verify that the defendant and the defendant’s attorney have read and discussed the 
presentence report and any addendum to the report;

(B)must give to the defendant and an attorney for the government a written summary of—
or summarize in camera—any information excluded from the presentence report under 
Rule 32(d)(3) on which the court will rely in sentencing, and give them a reasonable 
opportunity to comment on that information;

(C)must allow the parties’ attorneys to comment on the probation officer’s determinations 
and other matters relating to an appropriate sentence; and

(D)may, for good cause, allow a party to make a new objection at any time before sentence 
is imposed.

(2)Introducing Evidence; Producing a Statement. The court may permit the parties to 
introduce evidence on the objections. If a witness testifies at sentencing, Rule 26.2(a)–(d) and 
(f) applies. If a party fails to comply with a Rule 26.2 order to produce a witness’s statement, 
the court must not consider that witness’s testimony.

(3)Court Determinations. At sentencing, the court:

(A)may accept any undisputed portion of the presentence report as a finding of fact;

(B)must—for any disputed portion of the presentence report or other controverted matter—
rule on the dispute or determine that a ruling is unnecessary either because the matter will 
not affect sentencing, or because the court will not consider the matter in sentencing; and

(C)must append a copy of the court’s determinations under this rule to any copy of the 
presentence report made available to the Bureau of Prisons.

(4)Opportunity to Speak.

(A)By a Party. Before imposing sentence, the court must:

(i)provide the defendant’s attorney an opportunity to speak on the defendant’s behalf;
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(ii)address the defendant personally in order to permit the defendant to speak or present 
any information to mitigate the sentence; and

(iii)provide an attorney for the government an opportunity to speak equivalent to that of 
the defendant’s attorney.

(B)By a Victim. Before imposing sentence, the court must address any victim of the crime 
who is present at sentencing and must permit the victim to be reasonably heard.

(C)In Camera Proceedings. Upon a party’s motion and for good cause, the court may hear 
in camera any statement made under Rule 32(i)(4).

(j) Defendant’s Right to Appeal.

(1)Advice of a Right to Appeal.

(A)Appealing a Conviction. If the defendant pleaded not guilty and was convicted, after 
sentencing the court must advise the defendant of the right to appeal the conviction.

(B)Appealing a Sentence. After sentencing—regardless of the defendant’s plea—the court 
must advise the defendant of any right to appeal the sentence.

(C)Appeal Costs. The court must advise a defendant who is unable to pay appeal costs of 
the right to ask for permission to appeal in forma pauperis.

(2)Clerk’s Filing of Notice. If the defendant so requests, the clerk must immediately prepare 
and file a notice of appeal on the defendant’s behalf.

(k) Judgment.

(1)In General. In the judgment of conviction, the court must set forth the plea, the jury verdict 
or the court’s findings, the adjudication, and the sentence. If the defendant is found not guilty 
or is otherwise entitled to be discharged, the court must so order. The judge must sign the 
judgment, and the clerk must enter it.

(2)Criminal Forfeiture. Forfeiture procedures are governed by Rule 32.2.

History

Dec. 26, 1944, eff. March 21, 1946, as amended Feb. 28, 1966, eff. July 1, 1966; April 24, 1972, eff. Oct. 
1, 1972; April 22, 1974, eff. Dec. 1, 1975; Act July 31, 1975, P. L. 94-64, §§ 2, 3(31)–(34), 89 Stat. 370, 
376, eff. Dec. 1, 1975; April 30, 1979, eff. Dec. 1, 1980, as provided by Act July 31, 1979, P. L. 96-42, § 
1(1), 93 Stat. 326; Oct. 12, 1982, P. L. 97-291, § 3, 96 Stat. 1249, eff. Oct. 12, 1982; April 28, 1983, eff. 
Aug. 1, 1983; Oct. 12, 1984, P. L. 98-473, Title II, Ch II, § 215(a), 98 Stat. 2014, eff. Nov. 1, 1987; Nov. 
10, 1986, P. L. 99-646, § 25(a), 100 Stat. 3597; March 9, 1987, eff. Aug. 1, 1987; April 25, 1989, eff. 
Dec. 1, 1989; April 30, 1991, eff. Dec. 1, 1991; April 22, 1993, eff. Dec. 1, 1993; April 29, 1994, eff. 
Dec. 1, 1994; Sept. 13, 1994, P. L. 103-322, Title XXIII, Subtitle A, § 230101(a), (b), 108 Stat. 2077; 
April 23, 1996, eff. Dec. 1, 1996; April 24, 1996, P. L. 104-132, Title II, Subtitle A, § 207(a), 110 Stat. 
1236; April 17, 2000, eff. Dec. 1, 2000; April 29, 2002, eff. Dec. 1, 2002; April 30, 2007, eff. Dec. 1, 
2007; April 23, 2008, eff. Dec. 1, 2008; March 26, 2009, eff. Dec. 1, 2009; April 26, 2011, eff. Dec. 1, 
2011.
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Criminal Rule 30.1 Jury Instructions 
 
a. Proposed Instructions.  In all jury trials, counsel for the government and for each defendant must 

serve and file proposed written instructions prior to the beginning of trial.  Copies must be provided 
for the trial judge and adverse counsel.  Each requested instruction must be numbered, indicated 
which party presents it, and cite the source of the instruction together with additional supporting 
authority.  

 
b. Source Identification.  If an instruction is submitted from a recognized book of instructions it must 

be from the latest edition of the book of instructions (so noted at the bottom of the instructions); and if 
modified in any way, deleted material must be shown in parentheses and additions must be 
underscored. 

 
 

c. Objections.  Objections to requested instructions may be made either in writing or orally as time 
permits.  Such objections should normally be accompanied by citation of supporting authority.  

 
d. Additional Instructions.  Additional requested instructions and objections may be received by the 

Court, in its discretion, at any time prior to counsels’ arguments to the jury.  The Court must in 
accordance with Rule 30, Fed. R. Crim.P., inform counsel of its proposed action upon the requests 
prior to their argument. 

 
Criminal Rule 32.1 Sentence, Judgment and Probation 
 
a. Presentence Reports 

 
1. Time for Hearing.  Probation and sentencing hearings will normally be scheduled seventy-seven 

(77) days (that is, eleven (11) weeks) following the conviction if the conviction occurs on a 
Monday, or seventy-seven (77) days following the Monday subsequent to the conviction should 
the conviction not occur on a Monday.  If an evidentiary hearing is necessary, a subsequent date 
and time may be fixed by the sentencing judge.  Counsel should check with the trial judge as to 
whether counsel should have witnesses available on the scheduled sentencing date.   

 
2. Modification of Schedule.  For good cause shown, the Court may modify the time schedule for 

sentencing hearing of the filing requirements.  
 

3. Presentence Report.  The presentence report is to be completed, filed with the Court, and mailed 
(or made available to defense counsel who make pickup arrangements) thirty-five (35) days (that 
is, five weeks) prior to the date fixed for the sentencing hearing.  It must include the sentencing 
summary chart following this rule. 

 
4. Review.  Defense counsel must review the presentence report with the defendant prior to and 

sufficiently in advance of the time for filing objections and requests for departure other than 
United States Sentencing Commission, Guidelines Manual, '5K1.1 (5K1.1), if any, so as to meet 
the deadlines set forth below.  In cases where the defendant is acting as his/her own counsel (pro 
per), service is to be made by mailing a copy of the presentence report to an out-of-custody 
defendant, with a specific notice attached advising the individual defendant of the filing dates for 
the filings described in this order which must be filed and served on the Court, U.S. Attorney and 
Probation Office. 
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5. Objections.  Fourteen (14) days prior to the date fixed for the sentencing hearing, all objections,
if any, to the presentence report must be filed and served by the government and counsel for the
defendant.  If the presentence report is not timely filed -- that is, thirty-five (35) days prior to the
scheduled sentencing date -- then the defendant and the government must have seventeen (17)
days following the actual date on which the presentence report is filed within which to file and
serve.  Objections should not include arguments for aggravation or leniency, unless based on
claimed errors in the presentence report.

6. Motions for Departure.  Unless otherwise ordered by the Court, any motions for departure
(other than 5K1.1) must be filed and served by the moving party no less than fourteen (14) days
before the sentencing hearing.  The departure motion and supporting memorandum must set forth
a summary of the factual and legal bases for the requested departure.  Opposition to motions for
departure must be filed and served no less than seven (7) days before the sentencing hearing.  If
no opposition is filed, the departure motion will be deemed unopposed.

7. Other Matters.  Matters other than objections, motions for departure, and responses to those
objections & motions may be addressed in a sentencing memorandum filed and served no less
than seven (7) days before the sentencing hearing date.  If the parties have executed a written plea
agreement, it must be summarized in a sentencing memorandum, and filed no less than seven (7)
days before the sentencing hearing.

8. Sentencing Summary Chart.  Counsel must file their completed sentencing summary charts no
later than seven (7) days before the sentencing hearing.  If the district judge assigned to the case
is a district judge from another district sitting in this court by designation, the parties must clearly
indicate the name of the visiting judge on their respective sentencing summary chart and file it
with the Clerk=s Office.  The sentencing summary chart must contain all pertinent calculations to
summarize counsel=s requested analysis of the guidelines application in the case.  The Court may
promulgate by general order a sentencing summary chart form that it deems appropriate.

9. Addendum Addressing Objections.  No less than seven (7) days before the scheduled
sentencing hearing, the Probation Department must file and serve an addendum addressing all
objections, if any, which have been timely filed by any party.  Such report may additionally
address any departure requests where probation is able to assist the Court further.

10. Form.  The sentencing date and time must appear on the cover page of any objections, and
replies to those objections, to the presentence report, and any sentencing memoranda, in the space
opposite the caption below the file number.

11. Time Line Chart.  Following this rule is a schematic diagram of the procedure delineated in this
rule.  The purpose of the diagram is to provide pictorial assistance to those involved in the
sentencing process.  The actual procedures, however, are those specified in the narrative of the
Rule, not the diagram.

12. Late Filings Unacceptable.  All counsel are advised that the filing dates set forth in this rule are
critical.  Absent a showing of good cause, any late filings by counsel will not be considered by
the Court.  Log these dates and comply.

Criminal Rule 44.1 Right to and Assignment of Counsel 
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PART B ― CAREER OFFENDERS AND CRIMINAL LIVELIHOOD 

§4B1.1. Career Offender

(a) A defendant is a career offender if (1) the defendant was at least eighteen
years old at the time the defendant committed the instant offense of con-
viction; (2) the instant offense of conviction is a felony that is either a crime
of violence or a controlled substance offense; and (3) the defendant has at
least two prior felony convictions of either a crime of violence or a con-
trolled substance offense.

(b) Except as provided in subsection (c), if the offense level for a career of-
fender from the table in this subsection is greater than the offense level
otherwise applicable, the offense level from the table in this subsection
shall apply. A career offender’s criminal history category in every case un-
der this subsection shall be Category VI.

OFFENSE STATUTORY MAXIMUM OFFENSE LEVEL* 
(1) Life 37 
(2) 25 years or more 34 
(3) 20 years or more, but less than 25 years 32 
(4) 15 years or more, but less than 20 years 29 
(5) 10 years or more, but less than 15 years 24 
(6) 5 years or more, but less than 10 years 17 
(7) More than 1 year, but less than 5 years 12. 

*If an adjustment from §3E1.1 (Acceptance of Responsibility) applies, de-
crease the offense level by the number of levels corresponding to that ad-
justment.

(c) If the defendant is convicted of 18 U.S.C. § 924(c) or § 929(a), and the de-
fendant is determined to be a career offender under subsection (a), the ap-
plicable guideline range shall be determined as follows:

(1) If the only count of conviction is 18 U.S.C. § 924(c) or § 929(a), the
applicable guideline range shall be determined using the table in sub-
section (c)(3).

(2) In the case of multiple counts of conviction in which at least one of the
counts is a conviction other than a conviction for 18 U.S.C. § 924(c) or
§ 929(a), the guideline range shall be the greater of—

(A) the guideline range that results by adding the mandatory mini-
mum consecutive penalty required by the 18 U.S.C. § 924(c) or
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§ 929(a) count(s) to the minimum and the maximum of the oth-
erwise applicable guideline range determined for the count(s) of 
conviction other than the 18 U.S.C. § 924(c) or § 929(a) count(s); 
and 

 
(B) the guideline range determined using the table in subsec-

tion (c)(3).  
 

(3) CAREER OFFENDER TABLE FOR 18 U.S.C. § 924(C) OR § 929(A) 
OFFENDERS 

 
§3E1.1 REDUCTION     GUIDELINE RANGE FOR THE 18 U.S.C. 
        § 924(C) OR § 929(A) COUNT(S) 
No reduction       360–life 
2-level reduction      292–365 
3-level reduction      262–327. 

 
Commentary 

Application Notes: 
 
1. Definitions.—“Crime of violence,” “controlled substance offense,” and “two prior felony 

convictions” are defined in §4B1.2. 
 
2. “Offense Statutory Maximum”.—“Offense Statutory Maximum,” for the purposes of this 

guideline, refers to the maximum term of imprisonment authorized for the offense of conviction 
that is a crime of violence or controlled substance offense, including any increase in that maxi-
mum term under a sentencing enhancement provision that applies because of the defendant’s 
prior criminal record (such sentencing enhancement provisions are contained, for example, in 
21 U.S.C. § 841(b)(1)(A), (B), (C), and (D)). For example, in a case in which the statutory maxi-
mum term of imprisonment under 21 U.S.C. § 841(b)(1)(C) is increased from twenty years to 
thirty years because the defendant has one or more qualifying prior drug convictions, the “Of-
fense Statutory Maximum” for that defendant for the purposes of this guideline is thirty years 
and not twenty years. If more than one count of conviction is of a crime of violence or controlled 
substance offense, use the maximum authorized term of imprisonment for the count that has the 
greatest offense statutory maximum. 

 
3. Application of Subsection (c).— 
 

(A) In General.—Subsection (c) applies in any case in which the defendant (i) was convicted 
of violating 18 U.S.C. § 924(c) or § 929(a); and (ii) as a result of that conviction (alone or in 
addition to another offense of conviction), is determined to be a career offender under 
§4B1.1(a).  

 
(B) Subsection (c)(2).—To determine the greater guideline range under subsection (c)(2), the 

court shall use the guideline range with the highest minimum term of imprisonment. 
 

(C) “Otherwise Applicable Guideline Range”.—For purposes of subsection (c)(2)(A), “oth-
erwise applicable guideline range” for the count(s) of conviction other than the 18 U.S.C. 
§ 924(c) or 18 U.S.C. § 929(a) count(s) is determined as follows:  
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(i) If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) 
count(s) does not qualify the defendant as a career offender, the otherwise applicable 
guideline range for that count(s) is the guideline range determined using: (I) the Chap-
ter Two and Three offense level for that count(s); and (II) the appropriate criminal 
history category determined under §§4A1.1 (Criminal History Category) and 4A1.2 
(Definitions and Instructions for Computing Criminal History). 

 
(ii) If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) 

count(s) qualifies the defendant as a career offender, the otherwise applicable guide-
line range for that count(s) is the guideline range determined for that count(s) under 
§4B1.1(a) and (b).  

 
(D) Imposition of Consecutive Term of Imprisonment.—In a case involving multiple 

counts, the sentence shall be imposed according to the rules in subsection (e) of §5G1.2 
(Sentencing on Multiple Counts of Conviction).  

 
(E) Example.—The following example illustrates the application of subsection (c)(2) in a mul-

tiple count situation: 
 

The defendant is convicted of one count of violating 18 U.S.C. § 924(c) for possessing a fire-
arm in furtherance of a drug trafficking offense (5 year mandatory minimum), and one 
count of violating 21 U.S.C. § 841(b)(1)(B) (5 year mandatory minimum, 40 year statutory 
maximum). Applying subsection (c)(2)(A), the court determines that the drug count (with-
out regard to the 18 U.S.C. § 924(c) count) qualifies the defendant as a career offender un-
der §4B1.1(a). Under §4B1.1(a), the otherwise applicable guideline range for the drug count 
is 188–235 months (using offense level 34 (because the statutory maximum for the drug 
count is 40 years), minus 3 levels for acceptance of responsibility, and criminal history cat-
egory VI). The court adds 60 months (the minimum required by 18 U.S.C. § 924(c)) to the 
minimum and the maximum of that range, resulting in a guideline range of 248–
295 months. Applying subsection (c)(2)(B), the court then determines the career offender 
guideline range from the table in subsection (c)(3) is 262–327 months. The range with the 
greatest minimum, 262–327 months, is used to impose the sentence in accordance with 
§5G1.2(e). 

 
4. Departure Provision for State Misdemeanors.—In a case in which one or both of the de-

fendant’s “two prior felony convictions” is based on an offense that was classified as a misde-
meanor at the time of sentencing for the instant federal offense, application of the career offender 
guideline may result in a guideline range that substantially overrepresents the seriousness of 
the defendant’s criminal history or substantially overstates the seriousness of the instant offense. 
In such a case, a downward departure may be warranted without regard to the limitation in 
§4A1.3(b)(3)(A). 

 
Background: Section 994(h) of Title 28, United States Code, mandates that the Commission assure 
that certain “career” offenders receive a sentence of imprisonment “at or near the maximum term 
authorized.” Section 4B1.1 implements this directive, with the definition of a career offender tracking 
in large part the criteria set forth in 28 U.S.C. § 994(h). However, in accord with its general guideline 
promulgation authority under 28 U.S.C. § 994(a)–(f), and its amendment authority under 28 U.S.C. 
§ 994(o) and (p), the Commission has modified this definition in several respects to focus more precisely 
on the class of recidivist offenders for whom a lengthy term of imprisonment is appropriate and to 
avoid “unwarranted sentencing disparities among defendants with similar records who have been 
found guilty of similar criminal conduct . . . .” 28 U.S.C. § 991(b)(1)(B). The Commission’s refinement 
of this definition over time is consistent with Congress’s choice of a directive to the Commission rather 
than a mandatory minimum sentencing statute (“The [Senate Judiciary] Committee believes that such 
a directive to the Commission will be more effective; the guidelines development process can assure 
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consistent and rational implementation for the Committee’s view that substantial prison terms should 
be imposed on repeat violent offenders and repeat drug traffickers.” S. Rep. No. 225, 98th Cong., 
1st Sess. 175 (1983)). 

Subsection (c) provides rules for determining the sentence for career offenders who have been 
convicted of 18 U.S.C. § 924(c) or § 929(a). The Career Offender Table in subsection (c)(3) provides a 
sentence at or near the statutory maximum for these offenders by using guideline ranges that corre-
spond to criminal history category VI and offense level 37 (assuming §3E.1.1 (Acceptance of Responsi-
bility) does not apply), offense level 35 (assuming a 2-level reduction under §3E.1.1 applies), and of-
fense level 34 (assuming a 3-level reduction under §3E1.1 applies). 

Historical 
Note 

Effective November 1, 1987. Amended effective January 15, 1988 (amendments 47 and 48); November 1, 
1989 (amendments 266 and 267); November 1, 1992 (amendment 459); November 1, 1994 (amendment 506); 
November 1, 1995 (amendment 528); November 1, 1997 (amendments 546 and 567); November 1, 2002 
(amendment 642); November 1, 2011 (amendment 758); August 1, 2016 (amendment 798). 

§4B1.2. Definitions of Terms Used in Section 4B1.1

(a) The term “crime of violence” means any offense under federal or state law,
punishable by imprisonment for a term exceeding one year, that—

(1) has as an element the use, attempted use, or threatened use of phys-
ical force against the person of another, or

(2) is murder, voluntary manslaughter, kidnapping, aggravated assault,
a forcible sex offense, robbery, arson, extortion, or the use or unlawful
possession of a firearm described in 26 U.S.C. § 5845(a) or explosive
material as defined in 18 U.S.C. § 841(c).

(b) The term “controlled substance offense” means an offense under federal or
state law, punishable by imprisonment for a term exceeding one year, that
prohibits the manufacture, import, export, distribution, or dispensing of a
controlled substance (or a counterfeit substance) or the possession of a con-
trolled substance (or a counterfeit substance) with intent to manufacture,
import, export, distribute, or dispense.

(c) The term “two prior felony convictions” means (1) the defendant committed
the instant offense of conviction subsequent to sustaining at least two fel-
ony convictions of either a crime of violence or a controlled substance of-
fense (i.e., two felony convictions of a crime of violence, two felony convic-
tions of a controlled substance offense, or one felony conviction of a crime
of violence and one felony conviction of a controlled substance offense), and
(2) the sentences for at least two of the aforementioned felony convictions
are counted separately under the provisions of §4A1.1(a), (b), or (c). The
date that a defendant sustained a conviction shall be the date that the guilt
of the defendant has been established, whether by guilty plea, trial, or plea
of nolo contendere.
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Commentary 
Application Notes: 

1. Definitions.—For purposes of this guideline—

“Crime of violence” and “controlled substance offense” include the offenses of aiding and
abetting, conspiring, and attempting to commit such offenses.

“Forcible sex offense” includes where consent to the conduct is not given or is not legally valid,
such as where consent to the conduct is involuntary, incompetent, or coerced. The offenses of
sexual abuse of a minor and statutory rape are included only if the sexual abuse of a minor or
statutory rape was (A) an offense described in 18 U.S.C. § 2241(c) or (B) an offense under state
law that would have been an offense under section 2241(c) if the offense had occurred within the
special maritime and territorial jurisdiction of the United States.

“Extortion” is obtaining something of value from another by the wrongful use of (A) force,
(B) fear of physical injury, or (C) threat of physical injury.

Unlawfully possessing a listed chemical with intent to manufacture a controlled substance 
(21 U.S.C. § 841(c)(1)) is a “controlled substance offense.” 

Unlawfully possessing a prohibited flask or equipment with intent to manufacture a controlled 
substance (21 U.S.C. § 843(a)(6)) is a “controlled substance offense.” 

Maintaining any place for the purpose of facilitating a drug offense (21 U.S.C. § 856) is a “con-
trolled substance offense” if the offense of conviction established that the underlying offense (the 
offense facilitated) was a “controlled substance offense.” 

Using a communications facility in committing, causing, or facilitating a drug offense (21 U.S.C. 
§ 843(b)) is a “controlled substance offense” if the offense of conviction established that the un-
derlying offense (the offense committed, caused, or facilitated) was a “controlled substance of-
fense.”

A violation of 18 U.S.C. § 924(c) or § 929(a) is a “crime of violence” or a “controlled substance 
offense” if the offense of conviction established that the underlying offense was a “crime of vio-
lence” or a “controlled substance offense”. (Note that in the case of a prior 18 U.S.C. § 924(c) or 
§ 929(a) conviction, if the defendant also was convicted of the underlying offense, the sentences
for the two prior convictions will be treated as a single sentence under §4A1.2 (Definitions and
Instructions for Computing Criminal History).)

“Prior felony conviction” means a prior adult federal or state conviction for an offense punish-
able by death or imprisonment for a term exceeding one year, regardless of whether such offense 
is specifically designated as a felony and regardless of the actual sentence imposed. A conviction 
for an offense committed at age eighteen or older is an adult conviction. A conviction for an of-
fense committed prior to age eighteen is an adult conviction if it is classified as an adult convic-
tion under the laws of the jurisdiction in which the defendant was convicted (e.g., a federal con-
viction for an offense committed prior to the defendant’s eighteenth birthday is an adult convic-
tion if the defendant was expressly proceeded against as an adult). 

2. Offense of Conviction as Focus of Inquiry.—Section 4B1.1 (Career Offender) expressly pro-
vides that the instant and prior offenses must be crimes of violence or controlled substance of-
fenses of which the defendant was convicted. Therefore, in determining whether an offense is a

042



§4B1.3

400  ║  Guidelines Manual (November 1, 2018) 

crime of violence or controlled substance for the purposes of §4B1.1 (Career Offender), the offense 
of conviction (i.e., the conduct of which the defendant was convicted) is the focus of inquiry. 

3. Applicability of §4A1.2.—The provisions of §4A1.2 (Definitions and Instructions for Computing
Criminal History) are applicable to the counting of convictions under §4B1.1.

4. Upward Departure for Burglary Involving Violence.—There may be cases in which a bur-
glary involves violence, but does not qualify as a “crime of violence” as defined in §4B1.2(a) and,
as a result, the defendant does not receive a higher offense level or higher Criminal History
Category that would have applied if the burglary qualified as a “crime of violence.” In such a
case, an upward departure may be appropriate.

Historical 
Note 

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 49); November 1, 1989 
(amendment 268); November 1, 1991 (amendment 433); November 1, 1992 (amendment 461); November 1, 
1995 (amendment 528); November 1, 1997 (amendments 546 and 568); November 1, 2000 (amendment 600); 
November 1, 2002 (amendments 642 and 646); November 1, 2004 (amendment 674); November 1, 2007 
(amendment 709); November 1, 2009 (amendment 736); November 1, 2015 (amendment 795); August 1, 2016 
(amendment 798). 

§4B1.3. Criminal Livelihood

If the defendant committed an offense as part of a pattern of criminal conduct 
engaged in as a livelihood, his offense level shall be not less than 13, unless 
§3E1.1 (Acceptance of Responsibility) applies, in which event his offense level
shall be not less than 11.

Commentary 
Application Notes: 

1. “Pattern of criminal conduct” means planned criminal acts occurring over a substantial pe-
riod of time. Such acts may involve a single course of conduct or independent offenses.

2. “Engaged in as a livelihood” means that (A) the defendant derived income from the pattern
of criminal conduct that in any twelve-month period exceeded 2,000 times the then existing
hourly minimum wage under federal law; and (B) the totality of circumstances shows that such
criminal conduct was the defendant’s primary occupation in that twelve-month period (e.g., the
defendant engaged in criminal conduct rather than regular, legitimate employment; or the de-
fendant’s legitimate employment was merely a front for the defendant’s criminal conduct).

Background: Section 4B1.3 implements 28 U.S.C. § 994(i)(2), which directs the Commission to en-
sure that the guidelines specify a “substantial term of imprisonment” for a defendant who committed 
an offense as part of a pattern of criminal conduct from which the defendant derived a substantial 
portion of the defendant’s income.  

Historical 
Note 

Effective November 1, 1987. Amended effective June 15, 1988 (amendment 50); November 1, 1989 (amend-
ment 269); November 1, 1990 (amendment 354); November 1, 2010 (amendment 747). 
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